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SCHOOL CHOICE 

        UNDER THE PENNSYLVANIA CONSTITUTION 

 

            TESTIMONY BEFORE THE HOUSE EDUCATION COMMITTEE 

 

 I am Philip Murren, a partner in the law firm of Ball, Murren & 

Connell. Our firm has been continually involved since 1968 in cases 

involving religious freedoms and the rights of parents to choose the means 

of education best suited to the needs of their children. In that role, we have 

defended every program of aid to nonpublic school students adopted by the 

Pennsylvania General Assembly that has been challenged in litigation 

brought under the Constitutions of the United States and of the 

Commonwealth of Pennsylvania. 

 

 We fully expect that, if adopted, the opportunity scholarship 

provisions of pending school choice proposals will similarly be challenged 

in court. 

 

 We have examined the constitutionality of school choice legislation 

under the three provisions of the Constitution of the Commonwealth that 

have been cited as posing possible obstacles to its implementation.  No court 

has ever held any similar legislation invalid under these provisions, and we 

find no likelihood that a court would strike down school choice legislation 

under any available precedent. 

 

 The first of these three constitutional provisions is Article III, §29. 

That provision reads, in pertinent part, as follows: 
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“No appropriation shall be made for charitable, educational or 

benevolent purposes to any person or community nor to any 

denominational and sectarian institution, corporation or association . . 

.” 

 

 While my written testimony explains in much more detail the manner 

in which this provision has authoritatively been interpreted, in summary, the 

provision has been held to mean that the Commonwealth cannot grant mere 

gratuities to any of its resident citizens or institutions. Instead, the 

Commonwealth may only appropriate its funds for purposes which will 

further some form of public purpose. 

 

 When other forms of aid to children who attend nonpublic schools 

have been challenged under this provision, our State Supreme Court has 

always found that the public derives great benefit from an educated 

citizenry, and that assisting children to fulfill their compulsory attendance 

obligations is in furtherance of that public goal. 

 

 It should also be noted that our State Supreme Court has explicitly 

stated that this provision of the Pennsylvania Constitution is to be interpreted 

no more restrictively than the Establishment Clause of the First Amendment 

to the U.S. Constitution. The U.S. Supreme Court definitively ruled in 2002 

that the Cleveland school choice program does not violate the Establishment 

Clause. 
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However, permit me in this oral testimony to focus on addressing the 

most facile of the state constitutional arguments under Art. 3, §29 that have 

been asserted against the opportunity scholarship elements of pending 

legislative school choice proposals. 

 

    Article 3, §29 of the State Constitution (Entitled “Appropriations for 

public assistance”) is segmented into two parts: The first part states a 

prohibition on the power of the General Assembly to make appropriations 

for charitable, educational or benevolent purposes to any individual or to any 

sectarian organization. The second part then states various exceptions to the 

prohibitory language:  Appropriations may be made for pensions for military 

service, to blind persons 21 years of age and upwards, to mothers having 

dependent children, to aged persons having no adequate means of support 

and for scholarship grants and loans for higher education purposes, the last 

of which exceptions was added without any accompanying legislative 

history in 1963. 

 

 The facile argument to which I referred is actually a twist of logic: It 

asserts that the scope of the exceptions stated in the second part of the 

provision definitively controls the scope of the prohibition stated in the first 

part of the provision. By this device, the assertion is made that, since 

scholarships for post-secondary education are expressly permitted, then any 

other programs that pay for the cost of any other kind of education must be 

prohibited. 

 

 By that logic, however, the express permission of military pensions 

must mean that civil service pensions, legislative service pensions and public 
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school teachers’ pensions must be impliedly prohibited. By the same logic, 

the express permission for assistance to blind persons age 21 and up must 

impliedly prohibit assistance to blind children or to those who suffer from 

any disabilities other than blindness. By the same logic, the express 

permission of assistance to mothers having dependent children must 

impliedly prohibit assistance to fathers or grandparents or foster parents who 

care for dependent children. By the same logic, the express permission of 

assistance to aged persons without adequate means of support must mean 

that unemployment compensation programs for those of working age must 

be prohibited. 

 

 The absurdity of these results demonstrates the fallacy of the logic 

that assertedly supports them. The proper analysis is therefore to begin with 

the scope of the prohibitory language of Art. 3, §29 itself and investigate 

how it has been interpreted by the courts and by the State’s attorneys general 

over the years. As I stated previously, the consistent principle that emerges 

from all of those authoritative interpretations is that the prohibition is not to 

be interpreted in an extreme fashion and in fact forbids only the making of 

appropriations that do not serve any public purpose, as opposed to a purely 

private purpose, and therefore could be characterized as mere gratuities. 

 

 If that were not so, and if the prohibition in Art. 3, §29 were to be 

interpreted too broadly, then nonprofit and religious hospitals could not be 

paid for providing medical services to medical assistance patients; nonprofit 

and religious agencies could not be paid for providing social services to the 

poor and the needy; approved private schools could not be paid for 

providing special education services to children with disabilities; private 
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residential rehabilitative facilities could not be paid for providing 

educational services to dependent and delinquent children; tutors could not 

be paid for providing tutorial services for students; and private pre-schools 

could not receive per capita grants for participating in the Pre-K Counts 

program. 

 

 We believe that opportunity scholarship legislation is entirely 

defensible under any provision of the State and Federal Constitutions. It 

establishes a program that fits into the expanding mosaic of educational 

options for parents who must comply with the compulsory attendance 

obligations of the Public School Code and who, more importantly, want to 

make the best choice to enable their children to grow into independent, 

productive and contributing members of the Commonwealth’s citizenry.  

 

 The second constitutional provision we have examined is the 

Commonwealth’s version of the Blaine Amendment - Article III, §15 - 

which prohibits support of sectarian schools with money “raised for the 

support of the public schools.” 

 

 The simplest answer to any challenge to school choice legislation 

under this provision is that the Commonwealth’s General Fund 

appropriations are dedicated to a wide variety of public purposes, and none 

of those funds are acquired for the sole and exclusive purpose of supporting 

the public schools. 

 

 The third provision of our State Constitution that we have examined is 

Article III, §30, which permits the General Assembly to make appropriations 
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by two-thirds majority vote to an “educational institution not under the 

absolute control of the Commonwealth”.  This is the provision under which 

non-preferred educational appropriations are made each year by the General 

Assembly, generally to post-secondary educational institutions and to 

professional schools. 

 

 Since school choice legislation at the elementary and secondary 

school levels would not entail appropriations made directly to a named 

school, but rather to the Department of Education for disbursement as a 

result of the independent choices of individual parents, this provision would 

not apply to this type of program. 

 

There are many parents of modest means who send their children to 

nonpublic schools while paying their taxes for the support of the public 

schools.  Those parents have a constitutional right to send their children to 

those nonpublic schools and are saving their school districts and the 

Commonwealth a great deal of money by doing so.  In addition, those 

parents, those children and the schools that they attend are rendering an 

invaluable service to the Commonwealth for generations to come. 

 

 If the General Assembly should now recognize that it is only fair that 

these parents be accorded the benefit of a portion of their tax payments in 

the form of financial assistance for the education of their children, the 

legislature would be fulfilling a truly public purpose of the type which 

legislatures are constitutionally empowered to pursue. 

 

 


